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(1) That the testimony or other infor-
mation sought from a witness or pro-
spective witness may be necessary to 
the public interest; and 

(2) That such individual has refused 
or is likely to refuse to testify or pro-
vide such information on the basis of 
that individual’s privilege against self- 
incrimination. 

(b) If the Presiding Officer deter-
mines that the witness’ testimony ap-
pears necessary and that the privilege 
against self-incrimination may be in-
voked, he or she may certify to the Ad-
ministrator a request that he or she 
obtain the approval of the Attorney 
General of the United States for the 
issuance of an order granting immu-
nity. 

(c) Upon application to and approval 
of the Attorney General of the United 
States, and after the witness has in-
voked the privilege against self-in-
crimination, the Presiding Officer shall 
issue the order granting immunity un-
less he or she determines that the 
privilege was improperly invoked. 

(d) Failure of a witness to testify 
after a grant of immunity or after a de-
nial of the issuance of an order grant-
ing immunity shall result in the impo-
sition of appropriate sanctions as pro-
vided in § 511.37. 

Subpart E—Hearings 
§ 511.41 General rules. 

(a) Public hearings. All hearings pur-
suant to this part shall be public unless 
otherwise ordered by the Presiding Of-
ficer. Notice of the time and location 
of the hearing shall be served on each 
party and participant, and published in 
the FEDERAL REGISTER. 

(b) Expedition. Hearings shall proceed 
with all reasonable speed, insofar as 
practicable and with due regard to the 
convenience of the parties and shall 
continue without suspension until con-
cluded, except in unusual cir-
cumstances. 

(c) Rights of parties. Every party shall 
have the right of timely notice and all 
other rights essential to a fair hearing, 
including, but not limited to, the 
rights to present evidence, to conduct 
such cross-examination as may be nec-
essary in the judgment of the Presiding 
Officer for a full and complete disclo-

sure of the facts, and to be heard by ob-
jection, motion, brief, and argument. 

(d) Rights of participants. Every par-
ticipant shall have the right to make a 
written or oral statement of position, 
file proposed findings of fact, conclu-
sions of law and a posthearing brief, in 
accordance with § 511.17(b). 

(e) Rights of witnesses. Any person 
compelled to testify in a proceeding in 
response to a subpoena may be accom-
panied, represented, and advised by 
counsel or other representative, and 
may obtain a transcript of his or her 
testimony at no cost. 

§ 511.42 Powers and duties of Pre-
siding Officer. 

(a) General. A Presiding Officer shall 
have the duty to conduct full, fair, and 
impartial hearings, to take appropriate 
action to avoid unnecessary delay in 
the disposition of proceedings, and to 
maintain order. He or she shall have all 
powers necessary to that end, including 
the following powers: 

(1) To administer oaths and affirma-
tions; 

(2) To compel discovery and to im-
pose appropriate sanctions for failure 
to make discovery; 

(3) To issue subpoenas; 
(4) To rule upon offers of proof and 

receive relevant and probative evi-
dence; 

(5) To regulate the course of the 
hearings and the conduct of the parties 
and their representatives therein; 

(6) To hold conferences for simplifica-
tion of the issues, settlement of the 
proceedings, or any other proper pur-
poses; 

(7) To consider and rule, orally or in 
writing, upon all procedural and other 
motions appropriate in an adjudicative 
proceeding; 

(8) To issue initial decisions, rulings, 
and orders, as appropriate; 

(9) To certify questions to the Ad-
ministrator for determination; and 

(10) To take any action authorized in 
this part or in conformance with the 
provisions of title 5, U.S.C., sections 
551 through 559. 

(b) Exclusion of parties by Presiding Of-
ficer. A Presiding Officer shall have the 
authority, for good cause stated on the 
record, to exclude from participation 
in a proceeding any party, participant, 
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and/or representative who shall violate 
requirements of § 511.76. Any party, 
participant and/or representative so ex-
cluded may appeal to the Adminis-
trator in accordance with the provi-
sions of § 511.23. If the representative of 
a party or participant is excluded, the 
hearing shall be suspended for a rea-
sonable time so that the party or par-
ticipant may obtain another represent-
ative. 

(c) Substitution of Presiding Officer. In 
the event of the substitution of a new 
Presiding Officer for the one originally 
designated, any motion predicated 
upon such substitution shall be made 
within five (5) days of the substitution. 

(d) Interference. In the performance of 
adjudicative functions, a Presiding Of-
ficer shall not be responsible to or sub-
ject to the supervision or direction of 
the Administrator or of any officer, 
employee, or agent engaged in the per-
formance of investigative or pros-
ecuting functions for NHTSA. All di-
rections by the Administrator to a Pre-
siding Officer concerning any adjudica-
tive proceeding shall appear on and be 
made a part of the record. 

(e) Disqualification of Presiding Officer. 
(1) When a Presiding Officer deems 
himself or herself disqualified to pre-
side in a particular proceeding, he or 
she shall withdraw by notice on the 
record and shall notify the Chief Ad-
ministrative Law Judge of the with-
drawal. 

(2) Whenever, for any reason, any 
party shall deem the Presiding Officer 
to be disqualified to preside, or to con-
tinue to preside, in a particular pro-
ceeding, that party may file with the 
Chief Administrative Law Judge a mo-
tion to disqualify and remove, sup-
ported by affidavit(s) setting forth the 
alleged grounds for disqualification. A 
copy of the motion and supporting affi-
davit(s) shall be served by the Chief 
Administrative Law Judge on the Pre-
siding Officer whose removal is sought. 
The Presiding Officer shall have ten 
(10) days from service to reply in writ-
ing. Such motion shall not stay the 
proceeding unless otherwise ordered by 
the Presiding Officer or the Adminis-
trator. If the Presiding Officer does not 
disqualify himself or herself, the Ad-
ministrator will determine the validity 
of the grounds alleged, either directly 

or on the report of another Presiding 
Officer appointed to conduct a hearing 
for that purpose, and shall in the event 
of disqualification take appropriate ac-
tion, by assigning another Presiding 
Officer or requesting assignment of an-
other Administrative Law Judge 
through the Office of Hearings. 

[45 FR 81578, Dec. 11, 1980, as amended at 53 
FR 15783, May 3, 1988] 

§ 511.43 Evidence. 
(a) Applicability of Federal Rules of 

Evidence. The Federal Rules of Evi-
dence shall apply to proceedings held 
under this part only as a general guide. 
The Presiding Officer may admit any 
relevent and probative evidence. 

(b) Burden of proof. (1) Complaint 
counsel shall have the burden of sus-
taining the allegations of any com-
plaint. 

(2) Any party who is the proponent of 
a legal and/or factual proposition shall 
have the burden of sustaining the prop-
osition. 

(c) Presumptions. A presumption im-
poses on the party against whom it is 
directed the burden of going forward 
with evidence to rebut or meet the pre-
sumption, but does not shift to such 
party the burden of proof in the sense 
of the risk of nonpersuasion, which re-
mains throughout the hearing upon the 
party on whom it was originally cast. 

(d) Admissibility. All relevant and reli-
able evidence is admissible, but may be 
excluded if its probative value is sub-
stantially outweighed by unfair preju-
dice or by considerations of undue 
delay, waste of time, immateriality, or 
needless presentation of cumulative 
evidence. 

(e) Official notice—(1) Definition. Offi-
cial notice means use by the Presiding 
Officer of extra-record facts and legal 
conclusions drawn from those facts. An 
officially noticed fact or legal conclu-
sion must be one not subject to reason-
able dispute in that it is either (i) gen-
erally known within the jurisdiction of 
the Presiding Officer or (ii) known by 
the Presiding Officer in areas of his or 
her expertise; or (iii) capable of accu-
rate and ready determination by resort 
to sources whose accuracy cannot rea-
sonably be questioned. 

(2) Method of taking official notice. The 
Presiding Officer may at any time take 
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